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Abstract 

In FL some of the paragraphs consist of a different set of regulations concerning 

exercise of public authority towards privates then towards other parts, such as 

authorities. I investigate the underlying causes for this separation of norms and in 

this investigation I also define the term exercise of public authority. My investigation 

leads me to conclude that the legislator has weighed two types of claims against each 

other and the result of this weighing are the differentiating of regulations of exercise 

of public authority towards privates and other parts. The claims are efficiency and 

legal security. When it comes to privates the claim for legal security weighs heavier 

and when it comes to other parts the claim for efficiency weighs heavier, resulting in 

different sets of regulations for the different parts. Ensuing, effective administrative 

handling leads to less legal security. Is it worth it?  
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”As superfluous laws weaken necessary laws, legislation is weakened by laws possible 

to circumvent. A law has to have its execution, and no meddling should be allowed 

by any special convention.” (Translated from Swedish by Andreas Olsson) 

 

- Montesquieu ”Om lagarnas anda”, 1757, p. 379. 
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Abbreviations 

Bet Betänkande 

Ds Departementsserien 

FL Förvaltningslag (1986:223, reprint 2003:246) 

HD Högsta domstolen 

HovR Hovrätten 

JK Justitiekanslern  

JO Justitieombudsmannen 

KU Konstitutionsutskottet 

NJA Nytt juridiskt arkiv avdelning I 

Prop Proposition 

RF Regeringsformen (1974:152, reprint 2003:593) 

Rskr Riksdagsskrivelse 

SOU Statens offentliga utredningar 

TingR Tingsrätten 

ÄFL Äldre förvaltningslag (1971:290) 
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1 Introduction 

In the Swedish legal system the term public authority are used as a conceptual 

connection between legal facts and legal consequence. If public authority is 

considered to be at hand at a given situation, different rights occur for the individual 

that are being subject to public authority. The provisions of the regulations regarding 

public authority are set to guarantee a privates security in public administration. The 

current law of public administration came into force in January 1st 1987 and aims at 

providing both service and legal security for the citizens. It constitutes of rules 

regarding for instance party’s right to insight of a matter, communication, authority’s 

service-obligation, swift handling of a matter and so forth. These rules are to be 

applied by all authorities. 

 

According to RF 11:7 no authority (and not the parliament or the decisive organ of a 

municipality) decide, how a public authority in a certain case are to decide in a 

matter, that concern exercise of public authority towards a private or a municipality 

or the application of a law. That gives that the public authorities are to handle 

matters, regarding exercise of public authority towards a private or municipality, 

independently and with liability, even if it concerns application of regulations that has 

been issued by the government. When applying a law, promulgated by the 

parliament, the authorities are to act independently, regardless of if it is concerning 

exercise of public authority or not. This relatively independent position that 

authorities take when handling actual matters, is characteristic for Swedish public 

administrative law. It is connected to the fact that every civil service officer is by 

Swedish law personally responsible for his decisions, and council of states 

parliamentary responsibility does not include decisions by subordinate authorities.1 

Outside the area of exercise of public authority and adjudication process the public 

authorities are subjected to a principal obligation to obey the government (RF 11:6). 

Outside this area are therefore no impediment against the government or superior 

                                                
1 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 35. 
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authorities to impede (interfere) in subordinate administrative authorities making of 

decisions by directives in certain matters.2 

 

The regulations in the law of public administration are dependent of public authority 

being exercised and some of these regulations constitute a difference between the 

exercise of public authority towards a private and the exercise of public authority in 

general. The Parliament has announced its meaning with that the government should 

give propositions for actions regarding authority’s time for procedures and delays3. In 

the announcement is e.g. put forward that it is important in a State governed by law 

that means are at hand to guarantee the private citizens right to a secure and fast 

dealing of a matter, especially in a case concerning exercise of public authority 

towards a private. How come that the parliament makes a difference between the 

exercise of public authority towards a private on one hand and exercise of public 

authority in general at the other hand? A private’s position towards the public 

administration should of course be strengthened, but isn’t an authorities position 

equally as important? That is with regards to the fact that the end receivers of most 

of different authority’s decisions are private individuals. 

1.1 Purpose 

My purpose is to clarify the reason for the disparity between the term exercise of 

public authority towards individual privates and exercise of public authority in 

general (for example towards other authorities). And clarify whether that disparity are 

within the legislator’s purpose. 

1.2 Issue 

How come there is a difference in the law of public administration between public 

authority being exercised towards privates and towards other subjects such as for 

example other authorities? Is there some parts that are more worthy of legal 

protection then other parts?  

1.3 Method 

Since the definition of the term exercise of public authority is not listed in the law, it 

is presupposed to be known anyway according to the preparatory work of the current 

                                                
2 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 65. 
3 Bet. 2004/05:KU14, Rskr. 2004/05:153. 
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law of public administration.4 I will because of that turn to the motifs of the law and 

official government publications in order to reach a clarification of my issue. I 

furthermore utilize textbooks in the fields of administrative law, juridical method, 

legal philosophy, a legal handbook and the Swedish legislation.  

 

I use a legal dogmatic method which implies that the legal sources are researched 

within the legal rules at present and existing praxis, de lege lata. The legal dogmatic 

method implies to me that I search for knowledge about the reality in which the rules 

operate in, by reading specialist literature and judicial decisions. I also research the 

values that uphold the rules and their significance for how the rules shall be applied. 

For this reason I mainly use official government publications. 

1.4 Demarcations 

This essay will only embrace the meaning of exercise of public authority by 

application of the law of public administration (FL). With reference to the, in 

Swedish law existing, principle of conformity of laws I don’t investigate the meaning 

of the term in other laws. And I don’t investigate the EG-legislation in the area. 

1.5 Disposition 

The first chapter begins with an introduction to the subject, historically as well as 

generally; the introduction is followed by a clarification of the issue, followed by 

method and demarcations. In the second chapter the historical view gets more 

profound and gives way for a clarification of the term exercise of public authority 

and the consideration in the preparatory work. In the third chapter I present an 

analytical perspective followed by a definition of conceptions of topical interest in 

chapter four. In chapter five I present a courts definition of conceptions of interest 

and some legal cases followed by an investigation of legal security in the sixth 

chapter. Before my end discussion and conclusion in the last chapter (eight) I shortly 

present jurisprudence theories of topical interest in chapter seven. 

                                                
4 Prop. 1985/86:80 p. 54. 
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2 Judicial background 

2.1 Legislative history 

In the year of 1942 the parliament requested “a more unified, complete and 

otherwise from legal securities point of view satisfying legislation regarding the 

proceeding at administration courts and other administrative authorities, when they 

decide matters that concerns privates right”5 That inventiveness gave way to a 

preparatory survey that resulted in the report Administration proceedings6. The 

report contained a plan for the continuative legislative work but no legislative 

suggestions.  

 

In the year of 1949 the real reform work were begun. That year Appeal-experts were 

summoned in order to make sure that the procedure were as legally secure as 

possible and still be more swift and effective. The first stage would aim at the 

appealing of administrative decisions. After a partial report, Measures for unifying of 

the time for appeal in administrative cases7, and a principal report, Administrative 

legal safety8, the experts received additional instructions to consider certain rules for 

the first instance of appeal.  

 

In the final report Law regarding administrative proceedings9 there were a 

proposition for a law that would regulate the proceedings at administrative 

authorities as well as administrative courts. The proposed legislation consisted of 20 

chapters with a total of 155 paragraphs and received critique at the submission of the 

proposal for comment e.g. for being overly exhaustive. After that a working group 

within the Justice Department prepared a radically trimmed bill that mainly 

concerned the handling of matters in administrative authorities. The bill was 

presented in the report Law regarding public administration10. The proceeding in 

administrative court were treated in The Committee of Administrative Courts report 

                                                
5 The first Standing Committee on Laws’ report 1942:34, Rskr. 1942:236. 
6 SOU 1946:69. 
7 SOU 1953:30. 
8 SOU 1955:19. 
9 SOU 1964:27. 
10 SOU 1968:27. 
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Administrative Legal Justice11 and in a memorandum established within the Justice 

Department, The Proceeding in Administrative Court12. 

 

The mentioned reports – regarding the proceeding at Administrative Court as well as 

Administrative Authority – were treated in prop. 1971:30 Administrative Legal 

Reforms. In the bill it was e.g. mentioned that good reasons support that a general 

legislation regarding the proceedings in the area of public administration are to be 

formulated as partly a general law regarding the proceedings at Administrative 

Authorities in first instance as well as in higher instance, partly a general law 

regarding the proceedings at Administrative Courts13. The parliament passed the 

governments’ bill14. Thus was the first law of administration (ÄFL SFS 1971:290) 

created. 

 

In the year 1978 a commission named The Administrative Law Commission was 

formed in order to overhaul the foundation that was laid by the reform of 1971. The 

commission’s assignment was to deal with e.g. questions regarding voting in 

administrative matters, when an administrative decision becomes valid, which 

decisions that can be appealed and the effect of erroneous reference of appeal. The 

proposed provisions were to be as simple and easily understood as possible and 

intend to enhance the authority’s service towards the public. The commission was to 

see to the possibilities to simplify the proceedings and to shorten the time for 

procedure. The commission rendered a partial report, Alterations in the Law of 

Public Administration15, and a final report, New Law of Public Administration16. The 

new law of public administration that was suggested in the final report distinguished 

itself from the law of 1971 e.g. by containing regulations regarding when a decision 

becomes valid and which decisions that can be appealed. Furthermore it was 

suggested that the regulations regarding interpreter, representative and assistant and 

disqualification should be valid outside authorities dealing with matters, which is by 

so called actual acting. The government gave a proposal17 for a new law of public 

                                                
11 SOU 1966:70. 
12 Ds Ju 1970:11. 
13 Prop. 1971:30 p. 282. 
14 bet. KU 1971:36, Rskr. 1971:222. 
15 SOU 1981:46. 
16 SOU 1983:73. 
17 Prop. 1985/86:80. 
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administration, which mainly corresponded to the preparatory work. The proposal 

was passed by the parliament18. 

2.2 The term exercise of public authority 

The term exercise of public authority is established for the first time in the 

preparatory work for ÄFL by the director of the justice department, member of state 

council Geijer. During the working party’s preparation (drafting) of the issue the 

working party uses the term “party’s subject-matters of administrative law” 19 

(”förvaltningsrättsliga partsärenden”) and explain in a parenthesis that the term is the 

working party’s own terminology. When the Head of the Department then consider 

the working party’s result he compile the working party’s terminology with the new 

term “exercise of public authority” 20. But the term is not entered into the law; the 

definition stays in the preparatory work where it may be enquired.  

 

In the preparatory work for FL it is finally proposed that the term is transferred from 

the preparatory work to the law21, though without a definition. The legislator 

motivate the absence of definition with one sentence: “I consider the signification of 

the term now being so known that there is no need to keep the definition in the 

law.”22 An amendment ought to be made in the context that the law at the time being 

did not hold a definition; it had to be sought in the administration bill. There was 

therefore no definition to “keep” in the law, why I suggest that the legislator’s 

formulation can be conceived as somewhat peculiar if one doesn’t equalize an 

administration bill with a law. As reason for continued use of the term “exercise of 

public authority” the legislator express that it limits some laws area of application23. 

In another administration bill the same legislator (Geijer) mean that exercise of 

public authority in the law of public administration intends to confine the subject-

matters where rules regarding record insight, communication, justification of decision 

and information of decision shall be applied and that it therefore only is such 

exercise of public authority that leads to a binding decision24. In the administration 

bill for the current law of public administration the legislator conclude the section 

                                                
18 Bet. KU 1985/86:21, Rskr. 1985/86:202. 
19 Prop. 1971:30 part III p. 324. 
20 Prop. 1971:30 part III p. 330. 
21 Prop. 1985/86:80 p. 53. 
22 Prop. 1985/86:80 p. 54. 
23 Prop. 1985/86:80 p. 54. 
24 Prop. 1975:78 p. 142. 
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about the definition of exercise of public authority with the words “an alteration of 

the facts is not intended” 25. And thereby refer to the definition of the term that 

comes to light in the administration bill of ÄFL. 

2.3 Consideration in the preparatory work 

To revert to the administration bill of ÄFL the working party presents an extensive 

definition of “party’s subject-matters of administrative law” that cover several pages 

of the administration bill. 26 The different body’s to which the proposed legislative 

measure is referred for consideration accept in general the working party’s definition, 

but with some statements of divergent opinion. The considering body’s precautions 

is mostly in concern of problems with interpretation of the content of paragraphs. 

JK (Attorney-General) criticise, among others, the working party’s combining of 

multiple non-uniform (dissimilar) things and therefore presume difficulties of 

interpretation to arise. 27 

 

The Head of the Department agree in general with the definition and formulate it as 

follow. “The subject-matter shall comprise of exercising of an authority to decide 

over benefit, right, obligation, disciplinary penalty or other comparable matter, and 

the authority shall be exercised in proportion to a private. Common denominator for 

exercise of public authority is that it regards decision or other measures, which 

ultimately are expressions for society’s authority in proportion to the citizens… 

Distinctive is however that the private in a certain way are in a dependant 

condition.”28 

 

The legislator clarifies that the expression ”decide for” indicates that it shall be about 

”subject-matters where the matter-of-fact is unilaterally decided by authority” 29. That 

the expression “decide over benefit etc.” indicates that the term exercise of public 

authority only include “subject-matters that that leads to a binding decision”30. And 

that it does not always is about matters where “the authority separates itself from the 

subject-matter by examining the fact of the question but also in cases when the 

                                                
25 Prop. 1985/86:80 p. 54. 
26 Prop. 1971:30 part III pp. 324-331. 
27 Prop. 1971:30 part III p. 328. 
28 Prop. 1971:30 part III p. 331. 
29 Prop. 1971:30 part III p. 331. 
30 Prop. 1971:30 part III p. 332. 
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subject-matter is written off or otherwise not tried by the facts in question”. The 

term “benefit” includes, according to the legislator, “social benefits, e.g. benefits 

from the general insurance, social assistance and child allowance, as benefits of other 

nature, e.g. location aid”. When it comes to the terms “right” and “obligation” he 

refers in substance to the working party’s definition of the signification and aim 

“thereby at what is usually referred to this term in daily speech”31. By this statement I 

believe that the legislator make the term adaptive to the societies continuative 

changes. 

 

To continue, “disciplinary penalty” aims at for example disciplinary punishment 

according to 19 § civil servant law. And “other comparable matter” is a collecting 

term for subject-matters that is not referable to benefit, right, obligation or 

disciplinary penalty. For example “pertaining to public law intervention in private’s 

status, e.g. subject-matter regarding admission to temperance institution or subject-

matter regarding disciplinary measurement within the school system (educational 

matters)”. 32 The term ”for private” is there because of the main purpose of the law 

being to strengthen the privates legal protection within the public administration, but 

even public authorities take at times the position of privates. For example when 

“state or municipality own a real estate. In such cases the authority can be considered 

acting as a ‘private’.” 33 

 

A basic reference point for the term exercise of public authority is “the stipulation 

that the authority base its power to decide for a private on a statute or a decision by 

the King or the Riksdag (the Swedish Parliament).” 34 The legislator clarify that the 

term exercise of public authority is only current when a matter in the opinion of the 

law is in question.35 Without matter, no exercise of authority. A sub question that 

hereby arises is what a matter is defined by (see chapter 4.4). 

                                                
31 Prop. 1971:30 part III p. 333. 
32 Prop. 1971:30 part III pp. 333-334. 
33 Prop. 1971:30 part III p. 334. 
34 Prop. 1971:30 part III p. 334. 
35 Prop. 1971:30 part III p. 334. 
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3 Analytical perspective 

The result of this disparity between private individuals and public authority in general 

is that the handlings of matters that do not consist of private individuals have lower 

requirements. For instance shall several of the regulations that are to be found in FL, 

e.g. FL 21§ regarding decision information and writ of certiorari (judicial writ issued 

at discretion of higher court permitting the review of a case) or FL 17§ regarding 

communication, only be upheld if the matter consists of “exercise of public authority 

against a private individual”. As was confirmed when JO in JO 1994/95 p. 436 

determined that the selection made by the National Swedish Civil Aviation 

Administration was a form of exercise of public authority, and the agency therefore 

had made a wrong judgement call when it did not apply FL 21§.36 Another JO case in 

point on the other hand is when JO in JO 1973 p. 236 find that a local authority’s 

Child Welfare Committee’s comments to a court of law does not constitute a 

“binding” decision, with the resultant effect that the rule of communication in ÄFL 

did not have to be taken into consideration whilst the committee where processing 

the matter. A court judge or other civil service officer that does not comply with 

these regulations can become subject to disciplinary proceedings or indicted for 

erroneous exercise of public authority and sentenced for breach of authority in 

accordance with BrB 20:1 (e.g. RH 1996:24, where two police officers were 

sentenced for a taking into custody that lacked legal backing, cf. RF 2:6).37 Ensuing, 

the legal system treats failure to comply with the differentiated sets of regulations 

seriously and consists of instruments of supervision that control the maintenance of 

these regulations (as shown in ch. 3.1.1.). 

 

A main rule in public administration is that an authority can not appeal a decision by 

another authority. The reason for this is that authorities mainly protect the same 

public interests. An example is RÅ 1972 ref. 63 when the Swedish Government 

Board for Collective Bargaining was not considered to have the right to lodge an 

appeal against the decision made by the Swedish Audit Court in a case regarding a 

shifting of a clerk, another one is RÅ 1974 ref. 98 when a public social insurance 

                                                
36 Bohlin A., Warnling-Nerep W., “Förvaltningsrättens grunder” p. 14. 
37 Warnling-Nerep W., Lagerqvist Veloz Roca A., Reichel J., ”Statsrättens grunder” p. 164. 
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service did not have the right to appeal the National Social Welfare Boards decision 

to appoint a doctor of trustee at the insurance service, a third one is RÅ 2003 ref. 86 

when the Institute of Language – and Folklore was considered to lack legal 

qualification to appeal the decision by PRV regarding a matter of change of surname, 

despite the fact that the institute had raised objections against the application. The 

state of affairs are the same when a public authority addresses an appeal against a 

decision by a municipal board as is shown in RÅ 1972 ref. 60 when the Department 

of Traffic was not considered authorized to appeal a local building committees 

decision to grant permission to raise a building by a national motor road. 

 

RF 11:6 set forth that administrative duties can be delegated to company, association, 

foundation, community, registered association of faith or private individual. To the 

extent that the duty in question consist of exercise of public authority it is 

presupposed that the handing over shall be done with support of the law, i.e. by a 

decision of the parliament. With holding of a commission or mission that possess 

exercise of public authority comes a submission to supervisory control of JO and JK. 

And in his exercise of public authority he is responsible for breach of authority 

according to BrB 20:1, at the same time as he his enjoying enhanced penal protection 

according to BrB 17:th chapter.38 Breach of authority consists of that someone 

during exercise of authority with intent or with negligent by action or by neglect 

disregard what is in question for the task. The regulations include the officials at 

every organ that exercises public authority, regardless if they are the state, 

municipality or privates. The penal responsibility presupposes neglect of duty during 

exercise of public authority. Hereby is not only erroneous exercise of authority but 

also errors that is timely and functionally close to the exercise of public authority (for 

instance erroneous processing or execution measures).39 Examples of public 

administration by private subjects are such activities exercised by patrolman, 

chimney-sweeper and unemployment benefit funds. 40 In JO decision 2001/02 p. 405 

the person who made the report had questioned whether the municipality could 

indeed transfer the handling of parking supervision to Securitas, including the issuing 

of parking annotations. JO ascertained that Securitas was for the purpose an 

                                                
38 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 30. 
39 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 51. 
40 Bohlin A., Warnling-Nerep W., “Förvaltningsrättens grunder” p. 29. 
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authorized company and support to transfer this task of exercising public authority 

was located in current statutes.  

 

Situation can therefore arise when chimney-sweeper apply for something and during 

the process of the matter the chimney-sweeper lack the ability to gain 

communication regarding the decisions that are being made during the progress of 

the matter. This is because the rules regarding communication of the decisions in a 

matter does not apply for other authorities, only private individuals (FL 16, 17 §§). 

Furthermore the authority is obliged by FL 26§ to first afford the private an 

opportunity to submit a statement when the matter concern exercise of public 

authority and if this is not deemed unnecessary41. This gives that during the handling 

of a matter consisting of public authority towards another authority the authority in 

question are not obliged to first grant the opposing authority opportunity to submit a 

statement before a decision is announced. 

3.1 Acting set of rules 

The rules regulating the dealing of matters within public authorities are located in the 

Law of Public Administration (FL). A key term in this context is exercise of public 

authority. FL stipulate different norms regarding exercise of public authority towards 

privates then towards others (e.g. other authorities) These separations of norms are 

located in FL 7, 14 (right to give verbal statement), 15 (annotation of statement), 16 

(partial insight), 17 (communication), 18 (obligation to take part in a revote), 20 (to 

motivate a decision), 21 (to procure information regarding a decision), 26 (to correct 

misspelling and such) §§.  

 

The wording of for example paragraph 17 is as follows: 

17 § A matter are not to be decided without the petitioner, plaintiff or other part has 

been informed about a statement that has been added to the matter by someone else 

beside himself and he has been given opportunity to submit a comment regarding 

that, if the matter consists of exercise of public authority towards a private. The 

authority can however decide the matter without this being done 

1. if the decision is not against the part, if the statement lack meaning or if the 

measures by any other reason are obviously unnecessary, 

                                                
41 Bohlin A., Warnling-Nerep W., “Förvaltningsrättens grunder” p. 184. 
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2. if the matter regard to assign to a post, to engage for a voluntary education, 

to mark, to give research contribution or something comparable and it is not 

a question about a trial in a higher instance after appealing, 

3. if it can be assumed that it otherwise would be severely more difficult to carry 

out a decision in the matter, or 

4. if the decision can not be postponed. 

The authority decides whether the information shall be given verbally, by ordinary 

letter, by service, or by any other means.  

The obligation to inform are valid with the limitations given by 14 chapter 5 § law of 

secrecy (1980:100). 

3.1.1 Sphere of activity for JK and JO 

JK 

The government’s highest ranking ombudsman. JK look after the states right under 

the government. In cases regarding the states right JK plead the states cause, if this 

does not depend on any other authority. JK ensure that anyone performing public 

activity do so in adherence to the laws and other statutory instruments and in other 

aspects fulfil the duties resting upon him. It also rest upon JK to guard over the 

freedom of press and the freedom of speech.42 

 

JO 

Chosen by the parliament with the instruction to exercise control of the application 

of laws and other statutory instruments in public activeness. There are four 

ombudsmen; one chief justice ombudsman and three justice ombudsmen. There can 

also be one or more deputy ombudsmen. Governmental and municipal authorities 

and public servant officers and other office holders are under the supervision of the 

ombudsmen. As are others that hold commission or service that denote exercise of 

public authority. The ombudsmen are to particularly see to that courts and 

administrative authorities observe the RF command regarding factuality and 

impartiality in there activities. They are also to take steps towards insufficiencies in 

the legislation. The supervision of the ombudsmen is carried out by examining 

                                                
42 Melin Stefan, ”Juridikens begrepp”, Iustus förlag, 2007, p. 212 
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complaints from the public and by inspections and other investigations that the 

ombudsmen find appropriate.43 

 

3.1.2 Illustrative decisions by JK 

JK 2005 Dnr. 973-04-40 

Information was given by an authority regarding a general inquiry and since the 

inquiry did not regard a specific matter at the authority, the action was not 

considered to consist of exercise of public authority. 

 

This decision shows that when an authority give out information to the public, the 

information in question must regard a specific matter at the authority in order to be 

exercise of public authority. 

 

JK 1999 Dnr. 3254-97-40 

The National Social Insurance Board is obligated by law to see to that certain 

regulations are applied homogeneously and fair, and since the actions in question 

were taken during the fulfilment of that obligation the measures consisted of exercise 

of public authority. 

 

This decision shows that when an authority takes actions during the fulfilment of an 

obligation by law, the actions in question are exercise of public authority. 

 

JK 1998 Dnr. 3138-96-40 

A dependant state of affairs between the Swedish state and the recipient was not 

present at the matter and since it is a criterion for public authority to be exercised, 

the action did not consist of exercise of public authority. 

 

This decision shows that a recipient for a matter have to be present in order for an 

action to be exercise of public authority. 

3.1.3 Illustrative decisions by JO 

JO 1974 p. 519 

                                                
43 Melin Stefan, ”Juridikens begrepp”, Iustus förlag, 2007, p. 322 
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Decision of the official department of agreement supported by authorization from 

collective agreement was not considered to consist of exercise of public authority. 

The provision in FL regarding motivation of a decision was therefore not applicable. 

 

This decision shows that an authorization from a collective agreement does not make 

a decision exercise of public authority. 

 

JO 1979/80 p. 514 

The Swedish Forrest Service grant of enjoyment of usufructuary right on the crowns 

land within reindeer pasture area did admittedly have a harmful affect on the reindeer 

trade but was not considered to consist of exercise of public authority, why the 

regulations in FL regarding communication was not considered to be applicable. 

 

This decision shows that an authorities grant of enjoyment of usufructuary right is 

not exercise of public authority. 

 

JO 3009-2007, 2008-12-22 

An inmate at a county jail was denied transfer from one department in the county jail 

to another, and declined partial insight in the handling of the matter. JO concluded 

that the matter was not concerning a transfer between two similar departments but 

to a, from the inmates point of view, better department. The handling of the matter 

had then to be considered as exercise of authority and the inmate should therefore 

had enjoyed the right to gain partial insight in the handling of the matter. 

 

This decision shows that an authorities handling of a matter that regards a benefit for 

the private is exercise of public authority. 
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4 Conceptions of  topical interest 

4.1 Private 

By “private” is meant not only private individuals but also companies, organisations 

and other subjects to private law. Organs for the public, for instance municipalities, 

are generally not intended. The term private is not only concerning individuals that 

have positions as parts in a matter but everyone that have any contact at all with an 

authority.44 The term have quite a wide area of application and is not restricted to 

concern just the private individual, the word private can therefore be somewhat 

misguiding since the meaning of the word is more than the common man would put 

in to it. 

 

In FL the term execution of authority is consequently used in combination with the 

term “towards a private”. By these words exercise of public authority that occurs in 

some matters at an authority is divided from exercise of public authority that can 

occur towards other authorities or municipalities. For instance a state authorities 

contribution of government grant to the school system in a municipality. It has not 

been deemed necessary to make the regulations of the law applicable in such cases. It 

is however often in the nature of the cause that the authorities abide by the principles 

that is expressed by the provisions anyway.45 By the term private is such exercise of 

authority that can occur in relation to a municipality, for instance when notifying of 

government grants, separated. If the municipality are to act as a “private” towards 

another authority, for instance as an owner of real-estate in a case, the municipality 

are equalled to a private. The municipality then acts as a part – equal to other parts – 

towards the authorities. A “private” is not only a private physical individual, but also 

companies, unions, etc. is “privates”. Also it does not have to regard one private, but 

it can be regarding a collective of privates, for instance all the privates that are 

affected by a decision of prohibition of swimming by a public health committee. The 

term “private” are to be viewed in relation to the public.46 A private can report 

something (for instance that one has received maltreatment in the healthcare or 

                                                
44 Hellners T., Malmqvist B., ”Förvaltningslagen med kommentarer”, p. 72-73 
45 Hellners T., Malmqvist B., ”Nya förvaltningslagen med kommentarer”, p. 153 
46 Warnling-Nerep W., ”En introduktion till förvaltningsrätten”, 2006, pp. 35-36. 
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moved) or apply for a benefit (for instance building permit or housing allowance).47 

The definition of a private are therefore a more complex matter then just 

determining whether it is an individual or not, a more intricate and important 

question of the matter is the status of the part. That is whether the part are acting as 

a private or not. 

4.1.1 Definition by dictionary 

Private: 1. (that is due to someone lonely; private, personally; own) 2. (that does not 

belong to the state or municipality, private; opposite to public).48 

4.2 Privates opposition 

In FL the term exercise of authority are throughout used in combination with the 

term towards a private. By these words the exercise of authority that can occur towards 

other authorities or municipalities are separated.49 In some administrative fields – but 

not all – the organs of public administration are provided with authority of powers 

that the private sector lack equivalence to. The organs of public administration can 

direct impositions and injunctions against the private, and enforce their commands 

with special sanctions and coercive measures. Another particularity that characterizes 

public administration is the norm restrictiveness of the activities. The private sector 

does not have such equivalence. The difference in this area is especially clear in 

sectors where the significations of administrative activities are similar in character 

with private activities. When a private enterpriser have a significant freedom of 

actions while entering a contract with suppliers, employees and customers, public 

administrative organs are more restricted by statutory regulations and legal principles. 

This norm restrictiveness, that of course include such administration that denote 

exercise of power, is completed by special guarantees for legal justice without 

equivalence in the public sector, such as the possibility to appeal, documents 

publicity, the supervision of JO and JK and so forth.50 The area of application for the 

mentioned particularities can be determined in two principally different ways. You 

can emanate from the subject that is propelling certain activity, and you can emanate 

from the activities character. 

                                                
47 Warnling-Nerep W., ”En introduktion till förvaltningsrätten”, 2006, p. 46. 
48 Svenska Språknämnden, ”Svensk handordbok, konstruktioner och fraseologi”, 1966, Esselte 
Studium, p. 161. 
49 Hellners T., Malmqvist B., ”Förvaltningslagen med kommentarer”, p. 35-36 
50 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 17. 
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4.2.1 Definition by subject 

When defining by subject it is natural to characterize all activities that are carried on 

by the state or municipality as public administration. The term “public 

administration” is thereby given a strict formal meaning. Some regulations are in first 

hand applicable on state or municipality organs regardless of the activities character, 

for example FL and the rules regarding supervision by JO and JK. 

4.2.2 Definition by activity’s character 

When defining by activity’s character you seek to define “public administration” by 

material criteria. Such definition of the term is somewhat problematic though. 

Exercise of power can not be used as a general criterion for public administration 

since the administration largely consists of providing services for the public. Because 

of this the public administration often has been defined by the purpose of the 

activity.51 

4.2.3 Definition by activity’s purpose 

The public administration is to rest upon a public purpose or interest, whilst a private 

activity is driven by means of profit. This criteria is however not a clear and juridical 

useful defining of boundaries. Public administration can very well be driven by the 

purpose of producing a profit and a private activity can just as well be of public 

benefit.52 

4.2.4 Summary 

To conclude, the term public administration represent a more vast term than exercise 

of public authority and the zone of application for some laws of more recent date are 

determined by the term exercise of public authority in order to decide the zone of 

application guided by the type of activity. 

4.3 Matter 

In ÄFL the legislation was divided in two fields of application. One sector 

concerning exercise of public authority towards private and one sector concerning 

other types of matters. In FL the legislator combined these two sectors consecutively 

in the text of the law and separated them in the text of some of the paragraphs. 

                                                
51 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 18. 
52 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 18. 



 24 

Different parts of FL became applicable on these two types of matters.53 A more 

definite definition of the term “matter” is given in neither the law nor the 

preparatory work of the law but distinguishing for the type of activity that is 

designated “handling of a matter” can be said to result in a statement – a decision – 

by which the authority wishes to have an affect upon the actions of other authorities 

or privates. Handling of matters can be both verbal and written, the law of public 

administration regarding the handling of matters is to be applied either way, but 

several of the regulations lack practical significance in verbal handling, the regulations 

is also applicable when matters are handled by automatic (computerized) processing 

of words.54 So in what form an authority handles a wish to affect actions of privates 

or other authorities does not affect or make a difference in the validity of FL. 

 

Administrative actions that solely regard advice, information or other nonbinding 

messages does not compose exercise of authority but can nonetheless be handling of 

matters. To what extent depend on the circumstances. It depend on factors like who 

is turning to the authority, on what form the approach is made in, the statutory 

regulations in the area and what the meaning of the answer is. Ultimately the 

authority can ask itself if it is necessary for the legal security to apply the regulations 

in FL in the individual case. If the authority decides that the dealing with the private 

is to be considered as a matter, the rules shall be applied to full extent (of course with 

the limitation that some rules only apply on exercise of authority).55 So the legal 

security is ultimately the definer of the application of FL. And if a matter is 

considered to be at hand the authorities’ opinion on whether to apply FL or not is of 

no interest, FL has to be applied regardless of the authorities’ opinion. 

4.3.1 General handling requirements regarding matters 

In FL 7 § is stated that authorities shall strive to express itself in an easily 

understandable way, when a matter is concerning a private. In the preparatory work 

for the paragraph is said that authority’s actions are to be carried out as easily, fast 

and economically as possible without neglecting to adhere the provisions of legal 

security. Simplifying that can make it easier for privates to have contacts with the 

authorities shall be strived after. Official letters shall be formulated clearly and 

                                                
53 Hellners/Malmqvist, ”Nya förvaltningslagen med kommentarer”, p. 23. 
54 Bohlin A., Warnling-Nerep W., “Förvaltningsrättens grunder” p. 61. 
55 Hellners T., Malmqvist B., ”Förvaltningslagen med kommentarer”, p. 35-36 
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understandably. The legislator later limited the provisions to only regard handlings of 

matters towards privates and leaving other actions at authorities outside.56 In my 

opinion other authorities also have a desire to get matters handled easily, fast and 

economically. Surely a private have a greater desire and need of easily understandable 

language than other authorities (since authorities often use the same technical 

language), and it is a prerequisite for good relations between authorities and privates. 

But in my opinion the underpinnings of the reasons for the demand for swift 

handling of matters regarding privates should be as valid and applicable for 

authorities and other forms of privates opposite as well. 

4.4 Decision 

A decision can be characterised as a declaration of sorts intended to in some way 

guide private individuals or authorities, either by the own authority or some other 

public official organ.57 Administrative decisions can be divided in many different 

ways. Possible points of reference are the subject-matter or the point of time in the 

handling when the decision is announced. Decisions can be schematically divided in 

following groups58 

• favourable/unfavourable 

• without form/according to prescribed form 

• individual/general 

• internal/external 

• binding/non binding 

• direct/indirect pattern of action 

 

I find the most relevant group to be binding/non binding decisions, as following can 

explain. 

4.4.1 Binding/non binding decision 

The distinction between binding administrative decisions and other statements of the 

authority are of great importance. A binding decision is a decision, that by its content 

intend to unilateral decide over the addressee or the addressees rights or obligations 

and also according to valid regulations have that intended effect. A binding decision 

                                                
56 Hellners T., Malmqvist B., ”Förvaltningslagen med kommentar”, p. 88 
57 Warnling-Nerep W., ”En introduktion till förvaltningsrätten”, 2006, p. 46. 
58 Bohlin A., Warnling-Nerep W., “Förvaltningsrättens grunder” p. 48. 
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is therefore connected to specific legal effects. From binding decisions are 

nonbinding statements from an authority separated. Nonbinding statements are for 

instance suggestions and opinions, which an authority gives to another authority and 

normally are without legal consequences. A statement, by which an authority set 

forth a claim towards a private or decline a claim from the private, might only be 

intended to express the authorities’ standpoint in a question at issue, which can only 

be bindingly settled by a court of law. An example of this partial information is the 

charge of municipal fees. A request from an authority to a private is not an obligation 

but can possibly be followed by a binding decision. It also happens that authorities 

give not binding advices or information to privates. If an authority for instance give 

away how it possibly would decide in a future matter, this statement is practically not 

binding. The distinction between binding decisions and other statements are of 

importance in different connexions. If some law regulations are considered to be 

applicable only on decisions that consist of exercise of public authority, it is binding 

decisions that are intended. The distinction is however not always relevant. In some 

circumstances, for instance regarding appeals and the right to appeal, it can be 

enough that a decision holds factual impact that concerns certain interests worthy of 

protection.59 Since some regulations in the law are only applicable on binding 

decisions it is of significant importance for the upholding of the private individuals 

legal rights that administrative officers at the authority possess proper judicial 

knowledge to make a correct distinction between binding decisions and nonbinding 

decisions and other statements. 

4.5 Exercise of public authority 

The term exercise of public authority defines the sphere of application of the 

regulations in the law of public administration. Current law of public administration 

as well as the preparatory work of the law lack a definition of the term60 but it can be 

found in the preparatory work for the old law of public administration, where it says 

“exercising of an authority to decide over benefit, right, obligation, disciplinary 

penalty or other comparable matter, and the authority shall be exercised in 

proportion to a private…Common denominator for exercise of public authority is 

that it regards decision or other measures, which ultimately are expressions for 

society’s authority in proportion to the citizens… Distinctive is however that the 

                                                
59 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 57. 
60 Prop. 1985/86:80 p. 54. 
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private in a certain way are in a dependant position.”61 So the authority has to have a 

power over the private in order for public authority to be exercised, the private have 

to be in a dependant position towards the authority. 

4.5.1 Legal cases of topical interest 

NJA 1985 p. 360. Appointment of a state regulated municipal teaching position was 

considered to be exercise of public authority. 

NJA 1985 p. 696. Civil service officer at a public social insurance office had 

submitted erroneous information regarding a parent’s right to parental funds. The 

state was obligated to give out compensation for damage, since the information had 

been submitted “during exercise of public authority” and reasonable claims for the 

activity had been set aside. 

4.5.2 Executive means 

To what extent special measures are needed in order to execute an administrative 

decision depends on the meaning of the decision. There are decisions that don’t need 

other means then to put them down in writing and announce them, for instance 

declining decisions and qualification or registration decisions. Needs for actual 

executive means are only at hand regarding decisions containing of courses of action 

for authorities or privates. Regardless of whether the realization of a decision are 

being done by actions of an administrative organ or the private, it’s foremost when 

it’s regarding a negative decision for the private that there is a need for special judicial 

measures to guarantee the realization.62 There are basically three groups of judicial 

means that guarantee the realization of negative decisions;  

 

1. The general threat of punishment and other sanctions 

Since punishment is awarded by public courts, the public authority does not have the 

disposal of the punishment, and the rules of criminal procedure offer guarantees for 

legal security. But certain sanctions that are being managed by the deciding 

authorities, for instance the revocation of a permit or the loss of government grants, 

serve the same purpose as the punishment. The threat of punishment acts as a major 

guarantee for the private’s fulfilment of his duties to the public. The punishment is 

not so much a coercive method as a consequence of neglect of duty. But the general 

                                                
61 Prop. 1971:30 part III p. 331. 
62 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 132. 
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threat of punishment can be viewed as the legislators’ coercive means.63 It is at least 

subjacent coercive means in the eyes of the privates. 

 

2. Such means that private subjects can use also (such as petition lodged with 

a court of law or to offset one amount against another) 

If authorities lack the possibility to collect claims by executive means they have to 

use the same means as the private subjects. To some extent the authorities can offset 

the claim to another claim that the private have to the public. Of greater significance 

is the possibility to get an enforceable judgement by a court. The court is not 

restricted by a decision from the authority regarding the privates liability for 

payment, the court has to independently try if the authorities claim is legal.64 This is a 

consequence of the claim for legal security. The separation of authorities from one 

another such as legal courts and other authorities makes sure that decisions are being 

made based on legal facts in the case at hand and nothing else. 

 

3. Such coercive methods that authorities have disposal of 

Authorities can also use certain means of coercion that are not open to privates. 

Coercive measures of administrative law can mean a threat to use a certain sanction 

(mainly fine), which in itself are not a coercive measure as much as the threat in itself 

in order to force the private to execute the decision. Mostly the coercive measures of 

administrative law are used in order to execute a formal decision in an administrative 

matter. Sometimes coercive measures are used in an earlier stage (for instance being 

brought summarily before the court). And sometimes coercive measures can be used 

immediately, without a formal decision; these are for instance often the case when 

the police maintain public order and security. Finally coercive measures can be taken 

without being a question about realization of a real duty of a private (for instance 

felling of a tree during a fire). The authorities that mainly have the right to utilize 

coercive measures are the public courts, the executive authorities and police 

authorities. Other authorities often have to make use of these authorities help in 

order to enforce their decisions. The most important coercive measure that 

authorities have disposal of are the imposition of a fine and execution on the privates 

own expense.65 And the possibility to impose fines is extensively used by authorities, 

                                                
63 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 134. 
64 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, pp. 134-135. 
65 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, pp. 135-136. 
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since the system for collecting fines is well developed and established in the society 

by local enforcement offices. 

4.5.2.1 Execution by public authority 

If it is a public authority that is to execute a decision, the execution can mostly take 

place without using any means of power. If, for instance, a social welfare committee 

decides to give aid in the form of money, care or social service, usually no means of 

power are needed in order to realise the decision. The execution can however also be 

about forcing a private to receive certain care, against his will, for instance in an 

establishment for addicts. In order to make ends meet it can be necessary to force 

the private to the facility and to keep him there. The force is then a means to the 

action to make the execution possible, the institutional care that is.66 Mostly 

authorities does not use any means of power when a decision is realised, but when 

power is needed it is utilized with aid by for instance the police authority.  

4.5.2.2 Execution by private 

When decisions are to be executed by a private, the execution can be done without 

the authorities having to use force. If someone has gained permission to an activity, 

he realizes the decision simply by conducting the activity I question. Even decrees or 

prohibitions are usually obeyed voluntary. At the end obedience are guaranteed by 

threat of punishment or other sanction or by the possibility to use coercive measures 

towards the private.67 Mostly privates execute decisions voluntarily without having to 

be forced by an authority. 

                                                
66 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 132. 
67 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 132. 
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5 Courts interpretation of  definition of  

conception 

5.1 Legal case of topical interest 

NJA 1983 p. 644 

A woman made an agreement with her ex-husband to keep their settlement regarding 

courtesy secret, for twenty years. During that period of time an approval from the 

County Administration would be required in order to give that information out. In 

contravention of this agreement the woman sent the information to the relatives of 

the ex-husband. This brought about a prosecutor to prosecute the woman for crime 

against the law of secrecy (1980:100), and the woman was convicted by the court in 

accordance to the claim by the prosecutor. The verdict was later declared invalid by a 

higher court because the action in question was not included in the law of secrecy 

and therefore not a crime. Since the prosecutor and the judge at the City Court de 

facto had taken actions their handling was considered to be exercise of public 

authority, but since they had only made a wrongful judgement call regarding the legal 

position and thereby not showed grave negligence they evaded punishment. 

 

This case shows that when actions are taken towards a private, public authority is 

being exercised. And since the responsible administrative staff were tried regarding 

punishment for the wrongdoing, the case also show that administrative staff such as 

a prosecutor and judge at a legal court risk consequences for wrongdoing.  
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6 Legal security 

The reason for the by RF 11:7 stipulated autonomy for authorities, that is that no 

other authority, the government or legal court can decide how an administrative 

authority are to decide in a certain matter, is legal security. By that stipulation the 

administrative authorities becomes resistant to influence from political or other 

directions.68 I believe political or different groups of interest otherwise can amount to 

significant influence on the outcome of decisions. The stipulation of autonomy for 

authorities is therefore a very important principle for legal security in the society’s 

different administrative handlings. 

 

ÄFL was essentially directed at maintaining traditional claims for legal security such 

as the claim for impartiality, thorough handling and uniform judging. In the 

preparatory work is stated that the reasons for the regulations regarding handling is 

to help produce a foundation as correct as possible for administrative decisions and 

by that contribute to as factual correct decisions as possible69. This is the natural 

point of origin for every regulation concerning authorities handling. FL also upholds 

the traditional claims for legal security. A manifestation of this is the fact that most 

of the rules have been moved from ÄFL to FL without factual alterations. In the 

preparatory work the new rules regarding re-voting is motivated with that they 

strengthen legal security in traditional meaning70.71 Legal security is by other words 

the underpinning of the regulations in FL. 

 

At the same time the legislator has pointed out that it is not enough that 

administrative authorities act none-partial, thorough and correct in a formal judicial 

meaning. They also have to in other ways see to that the private can guard his right72. 

Because of this FL contain new rules regarding authorities obligation to give service, 

cooperation between authorities, fast and swift handling, easily understandable 

language and verbal handling (FL 4-7 and 14 §§). FL forms the underpinnings of 

                                                
68 Wennergren B., ”Offentlig förvaltning i arbete”, p. 28. 
69 Prop. 1971:30, sid. 285. 
70 Prop. 1971:30, sid. 12. 
71 Hellners T., Malmqvist B., ”Förvaltningslagen – med kommentar”, p. 12 
72 Prop. 1971:30, sid. 13. 
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administrative handlings by determining rules that are to be applied by all public 

authorities in all areas. Significant importance has been given to the law being simple, 

clear and short. Matters of administrative law that is not regulated in FL or any other 

constitution are to bee settled by the principles that have been created by praxis.73 

The rules regarding administrative handling have the private individual as its guiding-

star, in order to be user-friendly, and none regulated matters are to be settled in 

accordance to developed praxis in the area at hand. 

 

Even if the intention is that the law shall be applied in basically all administrative 

areas, a general law can hardly be constructed in order to suit all different parts of the 

administrative area. Some deviations are necessary in certain areas. There is therefore 

a rule in the law that stipulates that the parliament or the government can stipulate 

deviations in special statutory instruments. Such deviate statutes have priority before 

equivalent regulations in FL.74 This means that the law of public administration are 

subsidiary and has to fold in matters regulated in contradictory forms by other special 

law. 

 

Legal security are a vast and at the same time vague term. In the term lies claim for 

effective legal protection in a judicial trial. But the term is as important in the earlier 

stages, of administration. The protection might not be of current interest until the 

administrative organs has failed to fulfil its missions in a correct manor.75 A limitation 

of the zone of application regarding the provisions of exercise of public authority is 

that the regulation is set to guarantee privates legal security within the 

administration.76 The rules are therefore not applicable on authorities or other 

opposites to privates. To supply the need for further reaching guarantees for legal 

security that might be at hand in certain areas, that areas specific regulations become 

valid. FL is therefore subsidiary and only to be applied when corresponding 

provisions are missing in a field of special regulations. That claim for legal security is 

to be found in FL 3 §.77 The claim for effective legal protection of the private 

individual is current in all stages of administration. 

 

                                                
73 Hellners T., Malmqvist B., ”Förvaltningslagen – med kommentar”, p. 12-13 
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Legal security also states that it is not enough that a part by visiting the authority in 

question or by other means receive knowledge about what has come to light in the 

matter, but it has to rest upon the authority to make sure that the part really get a 

hold of relevant investigative material. Such an order are also at hand as a ground 

principle for legal security and are to be found in FL 17 § as the principle of 

communication. By the principle of communication guarantees are given for that the 

authorities investigative material is not incomplete or erroneous and the publics 

trusting in authorities handling are strengthened.78 Another ground principle for a 

trustworthy administrative handling of decisions is that the authority openly renders 

an account for the circumstances or facts upon which the decision is based. A duty 

to motivate the decision provide guarantees for that the matter are subject to a 

conscientious examination and thus give the private a possibility to control whether 

the decision are being based on factual considerations. The principle to motivate a 

decision are to be found in FL 20 §, and by that principle the publics trust in the 

authorities competence and objectivity are strengthened.79 The principle of legal 

security sets provisions for that authorities act in both the privates and the authorities 

own best interest simultaneously. 

6.1 The administrative legal system 

Administrative means have two goals; legal security and efficiency. These goals are 

often put in opposition of one another. A fast and brief handling of an administrative 

matter comes with a risk of erroneous and illegal decisions, while too elaborate 

proceedings can have a hampering affect on the authorities handling efficiency. The 

opposition of the state of affairs should not be exaggerated. An important 

prerequisite for the administrative efficiency is the publics trust, and this trust can 

only be gained by legally secure handlings. But the guarantees for legal security are of 

little practical value for the private if the handlings are too slow and costly because of 

its elaborate handling. The compromise solution to balance both claims for legal 

security and efficiency due to one another have obtained different amplifications in 

different administrative areas; sometimes the claim for efficiency are in predominant 

position and sometimes the claim for legal security.80 Depending on the nature of the 

matter, the matter gets either efficient handling or legal secure handling. This can be 
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interpreted as if matters can not undergo both alternatives but only one of them, and 

this is not the case. It is merely a question of more or less; one of the alternatives 

does not exclude the other. It just means that one of the alternatives is given more 

importance than the other is given. 

 

The question regarding if an authority should have to formulate its decisions in a way 

that the reasons for the decision appear has been considered so important for the 

private’s legal security that it has been incorporated in the regulations of FL, although 

only in matters concerning exercise of public authority. Authorities are however 

considered to have to formulate other administrative decisions in the same way as 

well, because of the demand upon authorities to give service. It is not so customer 

friendly to just say no without a motivation.81 Parallel to the principle regarding legal 

security is a principle of offering service acting. 

 

Several features of administrative handling serve mainly legal security, for instance 

the principle of communication, the rules of lawful disqualification and the collegiate 

handling of certain decisions. Efficiency are on the other hand served by for instance 

the brief handling of many matters, by the administrative coercive measures that are 

at authorities hands and by the possibility to execute some decisions before they gain 

legal force. There are features that serve legal security or efficiency or maybe both in 

every level of administrative handling. That authority’s action take place under 

supervision of controlling authorities and the public, act as an important guarantee 

for the authority’s fulfilment of their duties, as well as the risk for different kind of 

legal consequences for erroneous actions. The disciplinary, economically and penal 

responsibility for administrative staff is an essential guarantee for efficiency as well as 

legal security in administration. It is foremost the general risk of consequences that 

promote the staffs fulfilment of duties. The concrete sanction can make the wrongful 

person become better in the future, but it doesn’t correct a wrongdoing, even though 

a sentenced reimbursement can compensate the damage inflicted by the 

wrongdoing.82 Private individuals are therefore protected in both a preventive way by 

the risk of consequences for administrative staff, and in a way of rectification by 

reimbursement and compensation. 
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The rules regulating the staff’s responsibility thereby function as generally preventive. 

In a case regarding sanctions for an erroneous decision the decision becomes subject 

to judgement, but the validity of the decision is not affected in any way by a sanction 

being judged. The responsibility is therefore not a guarantee for decisions 

rightfulness but more of a generally preventive guarantee for fulfilment of the staff’s 

duties.83 The most important administrative legal protection is the possibility of 

correction of erroneous decisions. Such correction can be done in several ways, self 

correction after a renewed consideration by a superior authority, correction by a 

superior authority ex officio, change or annulment of a made decision, correction 

after a formal appeal at superior authority or administrative court or correction by 

submission to a made decision by a superior instance. All of these correctional 

possibilities serve as guarantees for legal security. If the initiative to correction is 

made by a public authority it can also serve as a guarantee for efficiency.84 The two 

principles of legal security and efficiency thereby act together in the best interest of 

the private individuals. 

6.2 Legal security contra efficiency 

The meaning of efficiency is that the authority reaches the goals for its activity and 

yet upholds good economic administration of the resources.85 An authority is to use 

its resources in a way that drawn up goals are reached in the best way possible. 

 

The term exercise of public authority towards a private is used as a separator to limit 

the zone of application of FL. The claim for legal security has been weighed against 

efficiency. During matters that consist of exercise of public authority towards a 

privates opposite it is considered to be acceptable with a simpler handling. The claim 

for efficiency is therefore greater than the claim for legal security. The reason for 

these paragraphs separate zones of application is to provide administrative authorities 

legal ability to not to use them when deemed necessary. A claim for efficiency is 

therefore the reason why legal security has had to fold.86 It is an issue of good 

economic administration of resources at the same as time legal security is maintained. 

 

                                                
83 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 159. 
84 Strömberg H., Lundell B., ”Allmän förvaltningsrätt”, p. 161. 
85 Wennergren B., ”Offentlig förvaltning i arbete”, p. 63. 
86 Warnling-Nerep W., ”En introduktion till förvaltningsrätten”, 2006, pp. 42-43. 
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A statement of the opinion of a body on a matter submitted to them for 

consideration is not a measure that constitute of exercise of authority. This is the 

case even if the submitted matter constitute of exercise of authority at the other 

authority. The regulations in FL are therefore not applicable in matters concerning a 

statement of the opinion of a body on a matter submitted to them for 

consideration.87. So regardless of a matter that needs a statement of consideration 

from another authority constitutes of exercise of public authority towards a private, 

the matter does not have to undergo the legal security regulations in FL. But because 

of the fact that FL consist of regulations of minimum standards, the authority can 

choose to use the regulations concerning legal security for the private in question 

anyway. A question that arises is if authorities do that on a regular basis or if it is 

uncommon which would indicate how important legal security for privates is for 

authorities. When the weighing of legal security contra efficiency is left to the 

authorities I believe that there is a chance that legal security more often draws the 

shorter straw than the other way around. Simply because the employees at authorities 

mostly do not have the education and judicial knowledge a proper weighing of the 

terms demand for and therefore don’t know how to properly value the content of 

the meaning of the terms.  

                                                
87 Hellners T., Malmqvist B., ”Nya förvaltningslagen med kommentarer”, p. 153 
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7 Jurisprudence theories of  topical interest 

For a more reflective explanation of the legislative shaping of FL one can turn to 

jurisprudence theories developed by jurisprudence scholars. For example Dworkins 

ethic of duty theory88 vis-à-vis the classic utilitarisms ethic of consequences theory89. 

According to the classic utilitarisms ethic of consequences we shall value the 

rightfulness of an action by its causal qualities since no action is right or wrong in 

itself because that is decided by its consequences. To choose not to inaugurate the 

definition of the term exercise of public authority in the text of the law makes it 

harder to determine the consequences of an action, which leads to that the 

consequences of actions that include the term “exercise of public authority” at large 

is given to the courts to decide. This might be because of a will of the legislator to 

make the law more adaptable to the changes that the society constantly undergoes. 

The legislator might have originated in the ethic of consequences, and the legal 

system (with the legislative process and principles of accordance with the law) might 

have been developed around an ethic of duty. 

                                                
88 Nergelius J., ”Rättsfilosofi samhälle och moral genom tiderna”, p. 164-165 
89 Nergelius J., ”Rättsfilosofi samhälle och moral genom tiderna”, pp. 79 ff. 
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8 End discussion 

The administrative legal system is substantiated by regulations to uphold legal 

security and efficient administrative handling. Even though the goals of legal security 

and efficient administrative handling often are put in opposition of each other I do 

not believe that is appropriate. To handle a matter in an administrative effective way 

does not have to mean that legal security can not be a part of that handling at the 

same degree. I suggest that when administrative matters are handled the clerks can 

put the same amount of value in both legal security and efficiency, especially since 

the term legal security holds a demand for effective legal protection in a judicial trial. 

Surely some matters need to be handled more fast and swift then others, but there 

has to be a way to proceed with the handling of those matters without putting legal 

security down. I can hardly see that legal security ever can be worth putting down 

since legal security, according to my opinion, is the foundation of our legal system 

and the reason for privates to uphold the law. If legal security is put down I believe 

that the private individuals respect for the law are at the risk of being diminished, 

with fare more negative repercussions for the society at large. 

 

The claim for efficiency has led to FL not being applicable in matters concerning a 

statement of the opinion of a body on a matter submitted to them for consideration 

even if the submitted matter constitute of exercise of authority towards a private at 

the other authority. This can be viewed as a method of the authorities to take the 

easy way out since applying the regulations in FL require more time and money. 

From my point of view it seems like the regulations in FL also should be applicable 

in matters concerning a statement of the opinion of a body on a matter submitted to 

them for consideration when the submitted matter constitute of exercise of authority 

at the other authority, because of the fact that there is a private in the other end that 

is guaranteed legal security by FL and should therefore receive it by the regulations in 

FL being applied to his matter. 

 

The reasons for the legislators separation of the terms in question as they come to 

light in the preparatory work, according to my interpretation, is that the legislator 

value the claim for legal security lower when it comes to authorities and alike then 
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when it comes to privates. Naturally the legal security is favoured by fast and swift 

handlings by authorities, but I do not believe that the upside (fast and swift handling) 

in that equation supersede the downside (less legal security). As noted earlier the 

reason for the separation of matters concerning privates and matters concerning 

other subjects, such as other authorities or public administration conducted by 

private subjects such as activities exercised by patrolman, chimney-sweeper and 

unemployment benefit funds, are the heavier claim for legal security when it comes 

to privates and the heavier claim for effective administrative handling when it comes 

to privates opposite. I can hardly see the reason for why subjects consisting of 

privates opposite are to receive a lower degree of legal security since the subjects in 

the end consists of privates that are in a need of aid and legal security in their 

handlings with authorities. And even if the end receiver of a matters decision is not a 

private, I believe the principle of legal security to be as important for the 

maintenance of the societies belief in the legal system and by that the effectiveness of 

the legal system. I believe that the legal security cost for the efficiency claim is greater 

than the gains. 

8.1 Conclusion 

My interpretation of the motifs that come to light in the preparatory work leads me 

to conclude that the legislator has met his purpose with the disparity in the 

paragraphs in question in FL. The reason for the separation of public authority being 

exercised towards privates and other subjects seems to be that the claim for legal 

security weighs heavier when it comes to privates than other subjects. When it comes 

to other subjects the claim for efficiency has come to be of higher priority. But I 

propose that the legislator has forsaken the fact that in many cases of other subjects 

than privates there still is privates as the end receivers of decisions. Even when end 

receivers is not privates, I find the principle of legal security as important to uphold, 

although on a more fundamental level consisting of maintaining the societies belief in 

the legal system and hence the effectiveness of the legal system. An authority can 

submit a matter concerning exercise of public authority towards a private to another 

authority for a statement of opinion and during that part of the process the matter 

receive a lower degree of legal security, which means that the private receive a 

treatment of less legal security while his/hers matter is handled by the second 

authority. I believe that this breach of legal security is a flaw in the legislation and 
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that steps should be taken to improve this state of affairs. For instance by removing 

the phrase “for a private” from the text in the law, and thereby make the provisions 

concerning only matters towards a private become valid in every case. That would 

naturally mean a more economically costly administrative handling since it would 

demand more time and effort of the handling officers. But I do believe that the 

greater amount of strengthening of legal security and the society’s belief in it, hence 

the effectiveness of the legal system this would imply would be worth the cost.  
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